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A. IDENTITY OF PETITIONER/DECISION BELOW 

Jasori Fitzgerald requests this Court grant review pursuant to RAP 

13 .4 of the unpublished decision of the Court of Appeals in State v. 

Fitzgerald, No. 43987-5-II, consolidated with No. 45047-0-II filed June 17, 

2014 and amended August 5, 2014. A copy of the opinion is attached as 

Appendix A. 

B. ISSUES PRESENTED FOR REVIEW 

1. During jury selection, the parties exercised for-cause and 

peremptmy challenges at sidebar. Because the trial court did not analyze the 

Bone-Club 1 factors before conducting this important portion of jury selection 

privately, did the court violate petitioner's constitutional right to a public 

trial?2 

2. Whether the trial court violated petitioner's constitutional 

right to be present at all critical stages of trial when the court called the 

attorneys to the bench for a sidebar at which the court heard for-cause and 

peremptory challenges? 

1 State v. Bone-Club, 128 Wn.2d 254,906 P.2d 629 (1995). 

2 Petitions for review raising this issue are pending before the Court in State v. Love, 176 
Wn. App. 911, 309 P.3d 1209 (2013) (Supreme Ct. No. 89619-4) and State v. Dunn, 180 
Wn. App. 570, 321 P.3d 1283 (2014) (Supreme Ct. No. 90238-1). The issue in this case is 
slightly different because the for-cause and peremptory challenges in this case were 
exercised at sidebar and no paper record of the challenges was filed; whereas in Love and 
Dunn; a page listing which side had excused which juror was subsequently made part of the 
court file. 
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C. STATEMENT OF THE CASE 

The Thurston County prosecutor charged appellant Jason Fitzgerald 

with second-degree burglary, attempted residential burglary, and second

degree theft. CP 17-18. The prosecutor also alleged the attempted 

residential burglary was committed with the victim present in the home and 

Fitzgerald's high offender score and multiple current offenses resulted in 

some offenses going unpunished. CP 17. 

After general voir dire in open court, the trial judge called the 

attorneys forward to select the jury at a sidebar. Supp. RP at 70-71. 

Exercise of for-cause and peremptory challenges apparently occurred during 

this sidebar. Aside from a mention of the number of challenges by each 

party in the minutes, the proceedings at this sidebar were not made part of 

the record. 

The jury found Fitzgerald guilty on all charges and answered yes to a 

special verdict about whether the victim was present during the attempted 

residential burglary. CP 33-37. The court found some current offenses 

would otherwise go unpunished and imposed exceptional consecutive 

sentences for the attempted residential burglary and second-degree theft for a 

total of89 months. CP 54, 61. A standard range sentence for second-degree 

burglary is to mn concurrently. CP 54, 61. 
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While his direct appeal in this case was pending, Fitzgerald, acting 

prose, filed a motion to vacate his conviction under CrR 7.8. CP3 40-69. 

The Superior Court denied both that motion and Fitzgerald's. motion for 

reconsideration. CP 72, 78. Notice of appeal was timely filed. CP 79-82. 

This Court consolidated appeal of the CrR 7.8 motion with the original 

direct appeal. Fitzgerald now asks this Court to grant review. 

D. REASONS WHY REVIEW SHOULD BE GRANTED AND 
ARGUMENT 

1. THIS COURT SHOULD GRANT REVIEW OF THE 
PUBLIC TRIAL ISSUE, BECAUSE DIVISION II'S 
DECISION CONFLICTS WITH STATE V. STRODE AND 
STATE V. WISE AND INVOLVES A SIGNIFICANT 
QUESTION OF CONSTITIONAL LAW THAT SHOULD 
BE RESOLVED AS A MATTER OF SUBSTANTIAL 
PUBLIC INTEREST. 

Jury selection is a critical part of the public trial right, and the process 

must be open to the public. State v. Wise, 176 Wn.2d 1, 11, 288 P.3d 

1113, 1118 (2012); State v. Strode, 167 Wn.2d 222,227,217 P.3d 310 

(2009). Even if it were not already clear that the public trial right applies to 

jury selection, closed jury selection proceedings also violate the public trial 

right under the "experience and logic" test announced in State v. Sublett, 176 

Wn.2d 58, 292 P.3d 715 (2012). 

3 CP cites in this petition refer to the Clerk's Papers in case number 45047-0-II unless 
otherwise specified. 
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However, relying on Division III's decision in State v. Love, 176 

Wn. App. 911, 309 P.3d 1209 (2013) and its own subsequent decision in 

State v. Dunn, 180 Wn. App. 570, 321 P.3d 1283 (2014), the Com1 of 

Appeals held that exercising peremptory challenges at sidebar was not a 

courtroom closure and did not implicate the public trial right. Fitzgerald, slip 

op. at 16-17. Fitzgerald asks this Court to grant review because that decision 

conflicts with this Court's decisions in Strode and Wise as well as Division 

II's decision in State v. Wilson, 174 Wn. App. 328, 337, 298 P.3d 148 

(2013). RAP 13.4(b)(l), (2). Additionally, application of the public trial 

right to the exercise of peremptory and for-cause· challenges raises 

significant constitutional questions of substantial public interest. RAP 

13.4(b)(3), (4). 

The Sixth Amendment to the United States Constitution and article I, 

section 22 of the Washington Constitution guarantee that accused persons 

will receive a public trial by an impartialjury.4 Presley v. Georgia, 558 U.S. 

209, 130 S. Ct. 721, 724, 175 L. Ed. 2d 675 (2010); Bone-Club, 128 Wn.2d 

at 261-62. Additionally, article I, section 10 of the Washington Constitution 

provides that "[j]ustice in all cases shall be administered openly, and without 

unnecessary delay." This latter provision gives the public and the press a 

4 The Sixth Amendment provides in pertinent part that "[i]n all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial, by an impartial jury .... " 
Article I, section 22 provides that "[i]n criminal prosecutions the accused shall have the 
right ... to have a speedy public trial by an impartial jury .... " 
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right to open and accessible court proceedings. Seattle Times Co. v. 

Ishikawa, 97 Wn.2d 30, 36,640 P.2d 716 (1982). 

While the public trial right is not absolute, a trial court may restrict 

the right only "under the most tmusual circumstances." Bone-Club, 128 

Wn.2d at 259. Before a trial judge can close any part of a trial, it must firs~ 

apply on the record the five factors set forth in Bone-Club. In re Pers. 

Restraint of Orange, 152 Wn.2d 795~ 806-09, 100 P.3d 291 (2004). 

The public trial right applies to "the process of juror selection, which 

is itself a matter of importance, not simply to the adversaries but to the 

criminal justice system." ld. at 804 (quoting Press-Enterprise Co. v. 

Superior Comt, 464 U.S. 501,505, 104 S. Ct. 819,78 L. Ed. 2d 629 (1984)). 

In Wise, 1 0 jurors were questioned privately in chambers during voir dire, 

and six were excused for cause. 176 Wn.2d at 7. The court held the public 

trial right was violated because jurors were questioned in a room not open to 

the public without consideration of the Bone-Club factors. Id. at 11-12. 

Wise does not indicate any reason to depart from this holding when the 

private part ofvoir dire is peremptory challenges. 

In Strode, jurors were questioned, and for-cause challenges were 

conducted, in chambers. 167 Wn.2d at 224. This Court treated the for-cause 

challenges in the same manner as individual questioning and held their 

occurrence in chambers violated the public trial right. Id. at 224, 227, 231. 
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Review is warranted because the Comt of Appeals' holding that peremptory 

and for-cause challenges may permissibly be exercised out of the public's 

view without consideration of the Bone-Club factors is in conflict with this 

Court's holdings in Wise and Strode. RAP 13.4(b)(l). 

The Court of Appeals' opinion in this case also conflicts with 

Division II's recent case law supporting the conclusion that the public trial 

right attaches to peremptory challenges. In Wilson the court applied· 

Sublett's experience and logic test to find that the administrative excusal of 

two jurors for illness did not violate the defendant's public trial right. 

Wilson, 174 Wn. App. at 347. The court noted that, historically, the public 

trial right has not extended . to hardship excusals that may occur 

administratively before voir dire begins. Id. at 342. But in doing so, the 

court expressly differentiated between administrative hardship excusals and 

the exercise of for-cause and peremptory challenges, which historically 

occur in open court. ld. 

In State v. Jones, 175 Wn. App. 87, 91, 303 P.3d 1084 (2013), 

Division II held the public trial right was violated when, during a court 

recess off the record, the clerk drew names to determine which jurors 

would serve as alternates. The court recognized, "both the historic and 

current practices in Washington reveal that the procedure for selecting 

alternate jurors, like the selection of regular jurors, generally occurs as 

-6-



part of voir dire in open court." I d. at 1 0 1. Like Wilson, the Jones 

decision refers to the exercise of peremptory challenges as a part of jury 

selection that must be public. Id. Thus, under Wilson and Jones, the 

experience prong of the Sublett test indicates such challenges must be open 

to the public. 

In addition to the historical experience referenced in Wilson and 

Jones, logic dictates that public exercise of peremptory and for-cause 

challenges serves the values of the public trial right. The right to a public 

trial includes "circumstances in which the public's mere presence passively 

contributes to the fairness of the proceedings, such as deterring deviations 

from established procedures, reminding the officers of the court of the 

imp01tance of their functions, and subjecting judges to the check of public 

scrutiny." State v. Slert, 169 Wn. App. 766, 772, 282 P.3d 101 (2012), rev. 

granted, 176 Wn.2d 1031 (2013) (S. Ct. No. 87844-7).5 

The peremptory challenge process, an integral part of jury selection,6 

is one such proceeding: While peremptory challenges may be exercised 

based on subjective feelings and opinions, there are important constitutional 

limits on both parties' exercise of such challenges. Georgia v. McCollum, 

5 In siert, the Court of Appeals reversed Slert's conviction, holding that an in-chambers 
conference at which various jurors were dismissed based on their answers to a questionnaire 
violated his right to a public trial. 169 Wn. App. at 778-79. 

6 People v. Harris, 10 Cal.App.4th 672,684, 12 Cal.Rptr.2d 758 (1992). 
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505 U.S. 42, 49, 112 S. Ct. 2348, 120 L. Ed. 2d 33 (1992); Batson v. 

Kentucky, 476 U.S. 79, 106 S. Ct. 1712,90 L. Ed. 2d 69 (1986). Based on 

these crucial constitutional limitations, public scrutiny of the exercise of 

peremptory challenges is more than a procedural nicety; it is required by the 

constitution. See Sle1t, 169 Wn. App. at 772 (explaining need for public 

scrutiny of proceedings). 

Discrimination in jury selection casts doubt on the integrity of the 

judicial process and the fairness of criminal proceedings. Powers v. Ohio, 

499 U.S. 400, 411, 111 S. Ct. 1364, 113 L. Ed. 2d 411 (1991); State v. 

Saintcalle, 178 Wn.2d 34, 309 P.3d 326 (2013), cert. denied, 134 S. Ct. 

831 (2013). Therefore, "It is crucial that we have meaningful and 

effective procedures for identifying racially motivated juror challenges." 

Id. at 41. An open peremptory process is part ofthat procedure. 

Public trials are a check on the judicial system that provides for 

accountability and transparency. Wise, 176 Wn.2d at 6. '"Essentially, the 

public-trial guarantee embodies a view of human nature, true as a general 

rule, that judges [and] lawyers ... will perform their respective functions 

more responsibly in an open court than in secret proceedings.'" Id. at 17 

(quoting Waller v. Georgia, 467 U.S. 39, 46 n.4, 104 S. Ct. 2210, 81 L. 

Ed. 2d 31 (1984)). Open exercise of peremptory challenges safeguards 

against discrimination by discouraging both discriminatory challenges and 
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the subsequent discriminatory removal of jurors that have been improperly 

challenged. The exercise of peremptory challenges directly impacts the 

fairness of a trial. Both experience and logic indicate it is inappropriate to 

shield that process from public scrutiny. 

Because Division II's decision conflicts with Strode and Wise, as 

well as Division II's decisions in Wilson and Jones, this Court should grant 

review. RAP 13.4(b)(l), (2). This Court's opinion in Saintcalle noting the 

importance of deterring racially motivated jury selection also demonstrates 

that application of the public trial right to peremptory challenges is an 

important constitutional issue of substantial public interest. RAP 13.4(b)(4); 

Saintcalle, 178 Wn.2d at 41. 

2. THIS COURT SHOULD GRANT REVIEW BECAUSE 
DIVISION II'S DECISION CONFLICTS WITH THIS 
COURT'S DECISION IN STATE V. IRBY. 

The federal and state constitutions guarantee criminal defendants the 

right to be present at trial. State v. Irby, 170 Wn.2d 874, 880-881, 246 P.3d 

79.6 (2011). The federal Constitution does not explicitly guarantee the right 

to be present, but the right is rooted in the Sixth Amendment's confrontation 

clause and the Fourteenth Amendment's due process guarantee. Irby, 170 

Wn.2d at 880-881. A defendant has the right to be present "'whenever his 

presence has a relation, reasonably substantial, to the fullness of his 

opportunity to defend against the charge."' ld. at 881 (quoting Snyder v. 
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Massachusetts, 291 U.S. 97, 105-106, 54 S. Ct. 330, 78 L. Ed. 2d 674 

(1934)). Stated another way, "'the presence of a defendant is a condition of 

due process to the extent that a fair and just hearing would be thwarted by his 

absence."' Id. (quoting Snyder, 291 U.S. at 107-108). 

The federal constitutional right to be present for the selection of 

cine's jury is well recognized. See Lewis v. United States, 146 U.S. 370, 

373-374, 13 S. Ct. 136, 36 L. Ed. 1011 (1892); Gomez v. United States, 490 

U.S. 858, 873, 109 S. Ct. 2237, 104 L. Ed. 2d 923 (1989); State v. Wilson, 

141 Wn. App. 597, 604, 171 P.3d 501 (2007). "Jury selection is the primary 

means by which [to] enforce a defendant's right to be tried by a jury free 

from ethnic, racial, or political prejudice, or predisposition about the 

defendant's culpability[.]" Gomez, 490 U.S. 858 at 873 (citations omitted). 

The defendant's presence "is substantially i·elated to the defense and allows 

the defendant 'to give advice or suggestion or even to supersede his 

lawyers."' Wilson, 141 Wn. App. at 604 (quoting Snyder, 291 U.S. at 106); 

see also United States v. Gordon, 829 F.2d 119, 124 (D.C. Cir. 1987) (Fifth 

Amendment requires opportunity to give advice or suggestions to lawyer 

when assessing potential jurors). 

The Washington Constitution explicitly guarantees the right to be 

present and provides even greater rights. Const. art. 1, § 22. Washington 

thus guarantees to accused persons the right to be present to participate '"at 
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every stage of the trial when his substantial rights may be affected."' Irby, 

170 Wn.2d at 885 (quoting State v. Shutzler, 82 Wash. 365, 367, 144 P. 284 

(1914)). This right does not tum "on what the defendant might do or gain by 

attending ... or the extent to which the defendant's presence may have aided 

his defense[.]" Id. at 885 n.6. 

Fitzgerald asks this Court to grant review because the Court of 

Appeals' decision conflicts with Irby and presents important constitutional 

issues of great public significance. RAP 13.4(b)(1), (3), (4). For-cause and 

peremptory challenges were exercised at a side-bar conference at the clerk's 

desk. Supp. RP 70-72. The patties and the court then conducted for-cause 

and peremptory challenges at a private conference. Supp. RP at 70-72. As 

the Court of Appeals recognized, only the attorneys were called to attend the 

sidebar: "[C]ounsel, could I ask you at this time to approach me at sidebar." 

Fitzgerald, slip op. at 17 (quoting RP (Jury Voir Dire) at 71 ). 

Nevertheless, the Court of Appeals held Fitzgerald was not 

necessarily excluded. Fitzgerald, slip op. at 17. This holding directly 

conflicts with Irby, which requires that the record affirmatively show the 

defendant was able to participate. Irby, 170 Wn.2d at 884 ("'where ... 

personal presence is necessmy in point of law, the record must show the 

fact."') (quoting Lewis v. United States, 146 U.S. 370, 13 S. Ct. 136, 36 L. 

Ed. 1011 (1892)); see also People v. Williams, 858 N.Y.S.2d 147,52 A.D.3d 
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94, 96-97 (2008) (right to be present violated when defendant excluded from 

sidebar conference where jurors excused by agreement; court refused to 

speculate whether defendant could overhear conversations). 

In lrby, the trial court, after consulting with counsel by email, 

excused several potential jurors. 170 Wn.2d at 877-78. The record did not 

indicate whether defense counsel was able to consult with Irby before 

agreeing to the excusals. Id. at 878. This Court affiimed the Court of 

Appeals holding reversing Irby's conviction for violation of his right to be 

present at all critical stages of the trial. I d. at 884-87. This Court reasoned, 

"Significantly, the record here does not evidence the fact that defense 

counsel spoke to Irby before responding to the trial judge's e-mail." ld. at 

884. This fact led directly to this Court's conclusion that "conducting jury 

selection in lrby's absence was a violation of his right under the due process 

clause of the Fourteenth Amendment to the United States Constitution to be 

present at this critical stage of trial." State v. lrby, 170 Wn.2d 874, 884, 246 

P.3d 796 (2011). 

As in lrby, the record here does not affirmatively reflect that 

Fitzgerald was present to consult on the excusal of jurors, which occurred 

at a sidebar to which only counsel were invited. Because the decision 

below relies on speculation that Fitzgerald may have participated in some 

way, the decision is in conflict with lrby. Fitzgerald asks this Court to 
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grant review and hold that his right to be present at jury selection was 

violated. RAP 13.4(b)(l), (3), (4). 

E. CONCLUSION 

The Court of Appeals opinion conflicts with decisions of this Court 

and the Court of Appeals and presents significant questions of constitutional 

law and public interest. Fitzgerald therefore requests this Court grant review 

under RAP 13.4 (b)(l), (2), (3), and (4). 

DATED this!:!!:.. day of September, 2014. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 

~~ 
WSBA No. 38068 
Office ID No. 91051 

Attorney for Appellant 
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FILED 
COUI?.T OF APPEALS 

DIVISION II 

201~ AUG -5 AM 10: 38 

S"VATE OF WASH!N·GTON 

IN THE COURT OF APPEALS OF THE STATE OF~j\f{_A.GTON . 
:[ I:HY 

DIVISIONll 

STATE OF WASHlNGTON, 

Respondent, 

v. 

JASON ANTHONY FITZGERALD, 

A ellant. 

No. 43987~5~II 

Consolidated with: 

No. 45047~0-ll 

ORDER GRANTINGMOTION 
FOR RECONSIDERATION AND 
AMENDING OPINION IN PART 

Appellant Jason ·Fitzgerald has moved for.reconsideration of the opinion issued by this 

court on June 17,2014. After due consideration, we grant the motion and amend the opinion in 

part as follows. 

On page 15 of the opinion, we insert the following paragraph to the end of section B. 
. . 

INEFFECTIVE ASSISTANCE OF COUNSEL: 

Fitzgerald also argues that he received ineffective assistance of counsel 
because counsel failed to object when the prosecutor asked one question about the 
effect of the burglary on JE. Assuming, without deciding, that counsel's 
performance was deficient for failing to object to the testimony,_ Fitzgerald has 
failed to meet his burden to show prejudice. Fitzgerald argues that there is a 
reasonable probability that the result of the trial would have differed because the 
testimony was an appeal to the jury's emotions. We disagree. Here, the jury was 
specifically instructed not to let their "emotions overcome [their] rational thought 
process" and to decide the case on the fact and the law rather than "sympathy, 
prejudice, or personal preference." CP .at 23. We presume that juries follow the 
court's instructions. State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102 (1983). 
While we recognize that an appeal to passion and prejudice in some 
circumstances could be powerful enough that instructi<?ns such as these may not 
be sufficient to cure the impropriety, that is not the case here. Accordingly, 
Fitzgerald has failed to meet his burden to demonstrate prejudice, and ·his 
ineffective assistance of counsel claim must fail. 



No. 43987-5-II 

We do not amend any other portio;n of the opinion or the result. 

It is SO ORDERED. 

DA1EDthi& ott. day of aq,,~ '2014. 

-~:1 
Lee, J. 

We concur: 

2 



IN THE COURT OF APPEALS OF THE STATE OF WASHJNGT 

DIVISION II . . 

~TATE OF WAS:H!NGTON, · No. 43987-5.-II 

·Respondent; 
Consolidated with: 

v. 
No. 45047-0-II 

JASON ANTHONYFI-:rzGERALD, 
UNPUBLISHED OPINION 

Appellant. 

· LEE, J .. - A jury found Jason Anthony Fitzgerald guilty 'of second degree burglary, 

. attempted residential burglary, and secoi;Ld degree theft. Fitzgerald appeals, arguing that the 

prosecutor committed misconduct during closing arg:ument, and he received ~effective 

assistance of counsel because defense counsel failed to object to the prosecutor's .closing . . . . 

argument~. Fitzgerald also argues that the trial court violated his right to a public trial and his 

right to be pr~sent by allowing the attorneys to ~xercis~ peremptory ~hallenges at a sidebar 

conference. After fil~g his direct appeal~ Fitzgeral~, _pro se, filed a CrR 7.8 motion which the 

trial court denied. He appealed and a commissioner of this court consolidatt:d Fitzgerald's . . ... 

appeals. We affrrin Fitzgerald's convictions and the trial court's order denying Fitzgeraid'~ CrR . 

7.8 motion. 



No. 43987-5-II/ 
No. 4.5047-0-II 

FACTS 

Levi Thompson lived in a house on Summit Lake Road with his girlfriend, Amanda 
. . . 

Easterday, ·and Ea~terday's son, JE. 1 On the mo~g of April 5, 2012, JE ran into Thompson ... 
. . . 

and Easte):'day's room yelli:p.g, "We are being robbered. We are being robbered." 1 Report of 

P.rqceedings (RP) at 110. Thompson ope~ed the curt~ and saw one. man p~g· a tarp over 

.the back of a truck and anotJ;ler man running toward the truck from the-back of the house. One o~ ; 

the men got in the drive~'s side of the truck and the other. man got. into the passenger side ofthe . 

truck. Thompson also saw his generator in the back of. the ~ck. Thompson immediately c~ed 

the polic~ and gave them a detailed description of the truck and the generator in the back of the 

truck. 

At 9:14. AM Thurston County Sheriff's Sergeant Jarries Dunn, along with seven other . 

officers, respon.ded to a: .. call reporting a burglary in pro~e~s. at Thompson's h~use. · The 

dispatcher provided the desc~iption of the ·truck to all seven officers who responded t~ tlie call. 

Sometime between 9:25 AM and 9:39 .AM, Thurston County Sheriff's Deputy Thomas C.ole, 
.. 

. observed a truck matc~g the description .of the suspect ~ck. Cole pe1·formed a felony~· or·. 

high-risk, traffic stop. Re'sponding deputies .arrested the truck's three occupant~, Fitzgeral~ 1y 
. Martin; and Michael Cairns. 

· Sergeant Dunn brought Thompson to the scene of the arrest. · Thompson identified Martin · 

and Cairns as the two men he .saw getting into the truck. Thompson also identified. Fitzgerald by. · 

name. In addition, Thompson identified many pieces of P.roperty in the truck as hls property, 

1 Because JE is a minor, his initials are used to protect his privacy. 
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including the . generator. There were also sev~ral items in the truck that Thompson did· not 

identify as' his property, including masks, gloves, and tools. . 

The State charged Fitzgerald with ~econd degri~ burglary, attempted residential burglary, 

and second degree theft. · The State.· also _charged Fitzgerald with an aggravator because people 

were in the home at the time of the attempted burglary. 

A jury trial began on September 19, 2012. Jury voir dire was conducted in open court, on 

. . 
the record, and wit~ Fitzgeral~ present with his attorney. After completing voir qire, the trial 

. court ·held a side bar with the attorneys to complete jury .selection. · After the sidebar, the trial 

court made the following record: 

I want to memorialize the sidebar we had just ·before the jury selection 
preemptorles were exercised. There was a challenge for cause of Juror No. 13 by 
[defense counsel]. It was not objected to by the State, and ba~ed upon what I 
heard as an answer by Juror 13 that he already made up his mind in this case, he 
was excused for cause; · 

1 RP at 26-27. 

During trial, Sergeant Duim, Deputy Cole, and Thompson testified to the above facts. 

Thompson testified that he lmew Fitzgerald becauSe Fitzgerald ·was a~ fiiend ·of Thompson's 

cousin, Josh Saunders. Fitzgerald had also been a tenant in a.property Thompson helped 
. . 

manage, but Fitzge:~;ald was evicted when he got significantly behind on rent. A couple days 
. . 

prior to the burglary, Saunders was at Thompson's home. While Saunders was. at the home, he 

asked Thompson severru. questions ·about when he went to work, who he worked for, and what 

kind of property· Thompson kept in his shop .. Saunders also spert time wandering around the · 

property. 
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The State's theory of the case '7'as that Fitzgerald was an accomplice in the burglary 

because he was in the truck and could have been the driver, he was the only one of the tpree 

suspects that was connected to Thompson, and he could have had knowledge about~ what 

. J,Jropeity was in tlie home. In closing argument, ~e prosecutor. stated: 

Well, I'm going t~ talk a little bit more about it, but I came up with the 
only thing I could really think of, which is kind of something J;D.Y mom used to say 
when I was younger, birds of a feather flock together, and she usually meant that 
to mean choose your friends wisely, because the people you hang out with usua,lly 

... have common interests, and if those ip.terests aren't good, you're going to be. 
· involved in those. So I want you to have that kind of mind set about these three 

individuals. 

2 RP at 304. The prosecutor illustrated this p_oint with a sUde.that showed all three suspects, in 

handcuffs, with the caption "BIRDS OF A FEATHER FLOCK TOG;ETHER" and the scales of 

. justice in the background.· Suppl. Clerk's Papers (CP) at 67. The prpsecutor also argued that any 

argument Fitzger~d tried to make that pe was. not .involved in the burglary was contrary to. . 
. . . 

common .sense. Specifically, the prosecutor argued that (1) burglars would not bring a person 

uninvo'Ived in the crime with them to be a witness to a burglary, and (~) burglars whq had been 

seen arid were trying to flee from ~e police would not stop to pick up ·some person on the side of 

the road. 

During closing arguiD.ent, Fitzgerald's defense counsel mention~d the "birds of a feather" 

anaiogy several times: 
. . 

Now, let's go to the real crux of this whole case, which is the burglary in 
the second degree, and as I t9ld you, I'm not disputing that Mr. C$ns and Mr. 
Martin committed a burglary in the second degree, but· [the prosecutor] told you 
the State's case 'and the basis for this whole case right at the beginni.ng he put in 
big yellow letters under the photogrlilphs of the three inpividuals, "Birds of a 
feather flock together." 
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Don't look th9ugh your instructions now. I'm bejng facetious. You're not 
going to find that as a jury instruction, birds of a feather flock together .... 

. . . Talk about it amongst yourself and see what you remember, but tijat is 
the way the State does. it's [sic] best tq twist things in the way that they think 
something happened. They think something is happenings, birds of a feather, 
they are all together, must be guilty, and then: they start' sort of edging the 
eyidence the way they want it to show. 

I submit to you that there is some prejudice in this case. Perhaps it's 
natural. Perhaps it's natural for the police and the prosecutors .to think that if 
somebody is together with a couple of bad birds, he must be a bad bird too. . . 

2 RP at 332, 337, 338. 

The jury found· Fitzgerald guilty of second degree burglary~ attempted residential 

burglary, and second degree theft. The jury .~lso found .that the attempted residential burglary · 

was aggravated because the vic~im or victims were present when the criiDe was committed. The 

trial court sentence.d Fitzgerald to 89 months total co~nement. .Fitzgerald appeals. 

After the court entered Fitzgerald's judgment and sentence, Fitzgerald :filed· a Cr~ 7.8 

motion for a new trial. Fitzgerala ·argued that he was entitled to a new trial based on newly · 
. . . 

discovered evidence;· specifically, he claimed the affidavits from three witnesses were newly 

discov~red evidence. He submitted an affidavit from Martin ~bsolving hiri1 of involvement with 

the burglary and two affidavits from people who stated that he had beeri with them that morning 

and they dropp.ed Fitzgerald off in the SUIIllllit Lake Area, near the Thompson's house, around 9 . . 

AM. Th~ trial court denied .Fitzgerald's motion :stating, "The defendant has not meet [sic] the 

high burden for newly discover~d evidep.c~. The evidence is merely testimony that was known 
' 

. to the defense before trial." CP (No. 45047-0-II) at 72. Fitzgerald appealed, and ·a commissioner . 

of this court consolidated Fitzgerald's two appeals. 
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A. PROSECUTOR,IAL MISCONDUCT. 

ANALYSIS 

To prevail on a pro&ecutorial misconduct claim, a defendant must show that the 
. . . 

. prosecutor's conduct was improper and prejudici!;ll. State' v. Thorger~on, 172 Wn.2d 438, 442; 

258 P.3d 43 (2011 ). To show prejudice, a defendant mtist show a· ~ubstantianik:elihood that the 

misconduct affected the verdict. Thorgerson, 172 Wn.2d at 442-43. In analyzing prejudice, we 

do not look at the comment in isolation, but in the context of the total argument, the issues in the . 

case, the evidence, and the instructions given to the jury. State v. Yates, 161 Wn.2d 714, 774, 

. . 
168 P.3d 359 (2007), cert. denied, 554 U.S. 922'(2008). · 

. .. . ' 
A pefenda.D.t who fails to object to the prosecutor's improper act at trial waives any error, 

unl~s the act ~as so flagrant arid ill intentioned that ~ instruction cocld riot have cured the 

resulting prejudice .. T.horgerson, 172 Wn.2d at 443.- fu this instance, a defendant must s~ow that 

. . 
"(1) 'no c~ative instruction would have obviated any prejudicial effect on the jury' and(~) the 

misconduct resulted in prejudice that 'had a substan~allik:elihood of affecting the jury verdict .. '" 

State v. Emery, 174 Wn.2d 741, 761, 278 P.3d 653 (201~): Thus, the focus of.tb.is inquiry is 

more on wheth~r the resulting prejudice could have been cured, rather. than the. flagrant or ill- · 

' 
intentio11ed nature. of the remark. Emery, 174 Wn.:?d at 762. 

In closing argument, prose'?utors are afforded Wide latitude to dtaw and express 

reasonable inferences from the evidence. State v. Reed, 168 Wn. App. 553, 577, 278 P.3d'203, 

review denied, 17 6 Wn.2d 1009 (20 12). "A p~osect!-tor may make use of graphics in closing 

· · argument to highlight relevant evidence but prosecutorial misconduct. may deprive a 
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·defendant of his constitutional right to. a fair :trial." State v. Hecht,_ Wn. App . ...:.__, 319 P.3d 

836, 840 (2014). 

Fitzgerald ~gues that four instances ofprosecutorial misconduct during closing argument . . 
. . 

require rev_ersal: (I) the prosecutor'.s use Of the "birds of a feather" analogy and the 

corresponding. slide, (2) the prosecutor improperly appealed to the jury's passion and ·prejudice 
·. 

by stating the· JE was scared· by the burglary, (3) the prosecutor trivialized the burden of proof; 

and (4) th<:: prosecutor improperly disparaged defense counsel. Although the prosecutor's :rise of 

the ''"birds of a feather" analogy and the correspondin~ slide was improper and we do not 

condone it, Fitzgerald fails to meet his burden to show that the prosecutor's conduct resulted in . . 

· an enduring prejudice that could not be cured by an instn.;tct.ion. T)le pros~cutor' s other conduct 

·was not improper. 

1. "Birds of a Feather". Analogy and Slide 

Fitzgerald argues that the ''birds of a feather" analogy violated his right to a fair trial 

·because it urged "~:he jury to convict him on improper grounds. Specifically, Fit7:gerald ar~es 

that the prosecutor urged a conviction by arguing guilt by association. Fitzgerald also argues that . . . 

the prosecutor committed misconduct by pr~senting evidence that was not a"dmitted a~ tr~al (i.e., 

an altered and captioned ~hoto&raph) .. Fitzgerald fails to meet his burden to demonstrate 

prosecutorial misconduct. 

In In re Personal Restraint ofGlasmann, 17S Wn.2d 696, 705, 286 P.3d 673 (2012), our . . 

Supreme Court reversed the defendant's conviction based on slides that the prosecutor used at 

closing argument, many of which were photos altered with captions or phrases. The court noted 

that it is improper to submit evidence to the jury that was not admitted at trial. Glasmann, 17 5 
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Wn.2d at 705. The State attempts to dis~guish Glasmann by arguing that the photos were not 

altered because the caption' was on the slide, below the photograph, ·rather than on the 

p;tJ.otographs themselves. This argument is not well,!taken. · 

·In Glasmann, the _court noted "[t]here certainly_ was· no photograph in evidence that as~ed 
. . 

'DQ YOU BELIEVE IDM?, 175 Wn.2d at 706. Likewise, here, there was no ph,oto~aph in 

evidence noting ''BIRDS OF A ~BATHER ~LOCK TOGETHER." Nor was there a photograph 

: with all three suspects together, ~ handcu:ft$, admi:tted into evide~ce. While. there may be times 

_when minor alterations to evidence may be helpful to highlight specific details for the jury, it is 

ill-advised to aitei: ~vidence to c;eate imagery not admitted into evidence· that is specifically 

designed to influence the jury's deliberations. See Glasmann; 175 Wn.2d at 706. Nothing in 

Glasman~ indicates the·court intended its holding to be read as narrowly ~s th~ State suggests.2 
· 

. Prosecutors represent the State as quasi-judicial officers and they have a ''cluty to subdue 

their courtroom zeal for the sak~ of fairness to a criminal defend~t." State v. Fisher, 165 Wn.2d 

727, 746, 202 P.3d 937 (2009). "A '[fJ~_trial' certainly impli~s a trial in which the attorney 

representing the state does not throw the prestige of his public office . . . and the expression of 

his own belief of guilt into the scales against the 13:ccused.'" State v. Monday, 171 Wn.2d 667,. 

:z· we· also note that Glasmann is ~ot as broad as Fitzgerald seems to suggest. At times, 
Fitzgerald seems to suggest that any time the State uses a slide that is prejudicial to the defendant 
misconduct has occurred. Glasmann stands for no such thing.. In fact,. Glasmann agrees ·that . 

· teclmology certainly has its place in the courtroom. However, using technology crosses the line 
into prosecutorial misconduct when the prosecutor violates the well-established principles of 
appropriate conduct (e.g., using evidence that was not admitted at trial, abusing their role as a 
quasi-judicial officer, offering improper opinions, etc.) and· ·causes an enduring, incurable 
prejudice. Accordingly, the defense should focus oB these principles rather than the ~se of 
technology during a closing argument. . 

' 
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. . 
. 677, 257 P.3d 551 (2011) (alterations in ori~al) (quoting State v. Case, 49 Wn.2d 66, 71, 298 

P .2d 500 (1956)). ·Here, the prosecutor _violated the duty to ensure a fair trial for the defendant. · 

Fitzgerald asserts that the -prosecutor usecrth~ slide to improperly argue ~at Fitzgerald 

was gUilty by association. The prosecutor's words in closing argument did not argue guilt by 

association. But that fact does not excuse the prosecutor froin Using a visual aid which cleai:ly 

illustrates that· concept. Looking at the slide itself; the pnly reasonable interpretation that this · 

court can s~e is the implication that Fitzgerald is guilty because he is directly connected with the· . . . 

other two defendants. The prosecutor even juxtaposed the image with the scales of justice

throwing the prestige of his office bebiD.d the opinion ~at Fitzgerald must have been involv~d in 

this ·crime because he was with the other·_defendants. This is pamcularly concerning when the · 

Stat~'s entire case is based on a theory of accomplice liability. · 

The prosecutor's duty in this case was to apply tJ;.e facts to the iaw. Based on the facts of 

this case, the prosecutor should have been more than capable of performing this task without 

resorting to using an illustration that serves no other purpose than to leave the jury with a:i:l image 
. . 

depicting the defendant in handcuffs next to the other suspects directly involved in the crime. 
. . . 

The use of the image in this c,ase is clearly improper conduct. 

However, Fitzgerald did not object to the prosecutor's conduct_ during closing arronnent. . . . 
As· a result, he must establish that the prosecutor's misconduct was· so prejudicial that it caused 

an enduring prejudice that could not have been cured by a timely objection. 

Because the prosecutor's sllde was improper, we must presume that, had Fitzgerald 

objected .prior to the prosecutor's closing argument; any reasonable juclge would have ex~luded 

·the slide. Furthermore, had ·Fitzgerald objected during closing argument any prejudice could 
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. . . 
have been mitigated by the trial court instructing the jury to disregard the slide and instruc~g 

the jury as to the ~roper standard~ for accomplice liability. State v. Hanna, 123 Wn.2d 704; 711, · 

871 P.2d 135, cert. denied, 513 U.S·. 919 (1994) (We ,presuine juries follow the court's 

instructions.). 

In addition, the prosecutor himself mitigated some of the prejudice caused by the use of 

the improper nnage. The prosecutor did not' :use the image repeatedly throughout closing 
•, . 

argument, and ·his reference ·to the '~birds of a feather" analogy was brief and not pervasive 

throughout his argument. The prosecutor also repeatedly referenced the appropriate law . 
. . 

regarding accomplice li~oility and applied the facts to the law in a manner. that illustrated an 
0 

0 1 ° 

. . 
·acceptable argument .supporting Fitzgerald's guilt as an accomplice. Therefore, the jur~ was, 

overall, given a complete and proper view of the law~d facts of this ease .. : . 

The prosecutor's conduct was imp.rqper, and we do not condone it.. However, given the . 

. specific facts·ofili;is case, Fitzgerald has failed to meet the heightened standard of establishing .an · 

enduring ·prejudice that could not have been cured by a timely objection and instmctions to the 
,• 

jury. 

2. · Appeal to the Jury's Passion or Prejudice 
. . . 

Fitzgerald argues that the prosecutor improperly appealed to the jury's pas~ion and 

prejudice by urging a verdict based on :the burglary's effect on JE. At trial, Thompsqn testified: 

. Yeah, [JE] doesn't like to go to bed anymore. We moved his bed away 
from the windows, and he constantly asks us if he can sleep in our room with us, 
and we tell him it's all good, we're going to put the dog ub.der your bed and 
ever)rthing, and it will be all right, and he still comes out and in the middle of the 
night sometimes. around 10:00, 11:00, sometimes midnight. 
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It was a change. Normally, I wo'uld tell him lights out at 9:30. You have 
to go to school in the morning, and he normally wouldn't come out, unless it was 
for water or the bathr0om. 

1 RP at 1 i 8. During closing argument, th~ prosecut~r m'ade o11:e isolated comment regarding JE: 

During the commission of the attempted residential burglary, three people· 
were sleepmg inside. As yo~ heard, [JE] has been tra~atized by these events. 

2 RP at 317. Defense counsel did not object. · 
. ·. 

Fitzgerald argues that the ·prosecutm's comment urged the jury to convict Fitzgeralcl 

based on sympathy for JE. Fitzgerald's argument is not supported by the record. 

A prosecutor may not make statements that are unsupported by the evidence or invite the 

jurors to decide a case based on ~motional appeals to their passions or prejudi~es. State v. Jones, 
.. 

71 W,n. App. 798, 8Q8,·863 P.2d 85 (1993).. It is.clear that.the prosecutor's comment was based · 

on evid:ence in the record.' Here, the prosecutor made a single comment regarding the effect of 

the burglary on JE. The bulk of the prosecutor's argument :was based on what reasonable 

inferences the jury could and s~~uld make· based on all the qircumstantial evidence iii the case. 

There is "no indication .that the prosecutor urged· the j~ to convict based on,- the effect the · · · 

burglary had on JE. Therefore, the prosecutor's comment was not _improper. 

~- Trivializing the State's Burden of Proof 

Fitzgerald alleges that the State improperly minimized Its burden of proof by ~quatiu'g 

beyond a reasonable doubt wl.th common sense. Specifically; Fitzgerald points to ·a specific · 

section of the prosecutor's argument where the prosecutor allegedlY. equates the certainty· 

required for conviction to the certainty required to make every day decisions: 

If someone had come ·up to you and told you, .. y.ou know, my house just got 
burglarized, the eops were there within ten minutes, they pulled over the truck . . . . . . 
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with three guys in it and all. of the stolen property, wouldn't you almost 
automatically say, y-eah, all tbl:ee of those guys, yeah, they must have burgled 
your house, because that makes sense.· · · 

2 RP at 322. Defense counsel did not object. 

A prosecutor is a quasi~ judicial officer of the court, "charged with the duty of ensuring that 

an accused receives. a ·fair trial. State v. Boehning, 127 Wn. App. 511; 518, 111 P .3d. 899 (2005). 

A prosecutor'_s argument Inisstating, miniri:llzing, or trivializing.the law regarding· the burden of 

proof can be improper .. State v. Johnson, 158 Wn. App. 677, 6g4-85, 243 P.3d 936 (2010), 

review denied~ 171 Wn.2d 1013. (2011). 

Here, the pro~ecutor' s comments were Imtde in the context of explaining circumstantial 

.. • I ' 

evidence and common· seJ.?.Se inferences to the· jury. The prosecutor's entire theory of the case 

was based on circumstantial evidence and required the jury to infer that Fitzgerald was an . . 

accomplice to the burglary because it was the only reasonable inference to· be drawn from the 

evidence. The prosecutor's argument is entirely consistent with the law. The jury was 

instructed: 

' The evidence that has been presented· to you may be either direct or 
circumstantial. .The term "direqt evidence" ryfers to evidence that' is given by a witness 
who. has clirectly perceived something at issue in this case. The term "circumstantial . 
evidence" refers to .evidence from which, based on your common sense and experience, 
you may reasonably infer son;1ething that is at issue in this case: · 

CP at 24 (Instruction No .. :5). Thus; the prosecutor's remarks were proper within the context of 
. . 

the entire argumen( 
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4. Disparaging Defense Counsel 
. . 

Finally, Fit~gerald argues that the prosecutor improperly disparaged defens~ counsel by 

implying that defense counsel was "using deception to prevent the jury from getting at the truth.)' 
' . . . 

Br. of App~llant at 19. During rebuttal argument the prosecutor argued: . . 
When you look at [the whole picture], you can see for miles. You can see 

everything, you can see everything that's on the horizon, everything that~ s coming 
at you, but if someone puts something :in front of you and said, no, just focus at 
this, look to the left, looK to the right, you can't see everything. They·put up these 
road blocks, becaus.e they don't warit you to see what is there. They don't want 
'you to see what you can see when you u,se your common sense. 

Well, [defense counsel] says, well, the [sic] maybe [Fitzgerald] wasn't 
even there. So, okay, the two burglars decide as they were flee:ing, let's pick up 
[Fitzgerald], who just happens to be out walking :in the ~urnmit Lake area at 9 
o'clock in the morning. Does that make sense? · . 

It makes no sense, because what [defense counsel] has asked you 'to do 
and . what [Fitzgerald] ·hopes you do is leave 'your common sense out here and 
don't taky it back there. · · · · 

2 RP at 341-42, 347. Defense counsel did not object. 

It is improper.for the prosecutor to disparagingly comment on defense counsel's role or 

impugn counsel's integrity. '{hQrgerson, 172 Wn.2d at 451. Fot example, a prosecutor may · 

commit misconduct by accus:ing defense counsel of engaging in "sleight of hand" or u~ing t.erms 

such as ''1Jogus" and "deception." Tho.rgerson, 172 Wn.2d at 451-55. However, in rebuttal, 

improper remarks are hot grounds for reversal if they were "invited or provoked by defense 

counsel.and are in reply to his or her acts and statements, unless the remarks are not a pertinent · 

reply or are so prejudicial that a curative instruction would be :ineffective." State v. Russell, 125 

· Wn.id 24, 86, 882 P.2d 747 (1994), cert .. denied, 514 U.S. 1129 (1995). 
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Here, the prose9utor' s comments were made during rebuttal argument and were in direct 

response to defense counsel's argument. During closing argument;defense counsel argued th~t 

the inferences the prosecutor argued did not comport with the evidence, and more specifically, 

that the prosecutor and the police arrested and charged Fitzgerald solely because they improperly 

assumed he must be guilty because he :was with Martin and Cairns. Defense counsel went.so far 

as to accuse the prosecutor of relying on his own prejudice when charging and trying Fitzgerald. 

In response, the prosecutor argue~ that defense counsel was urging the jury· to iook at ·spec.tuc · 

things out of conte~, ~4 when the Jury looked at the entire case as a whole, the prosecutor's . . . 

theory of the case was the only theory th~t makes .sense: The P,rosecutor's comments were n~t · 

improper and were in response .to defense counsel's closing argurri.ent. 3 

B. INEFFECTIVE ASSISTANCE OF. COUNSEL 

Fitzgerald arg:ues that he received ineffective assistanc~ of counsel because of his defense 

·counsel's fai~ure to object to the prosecutor's stateme~ts during closing argument. As e;q,lained 

above, the p~osecutor' s statements regarding JE, the burden of proof, and defense co~sel were 

not improper; therefore, defense counsel was not ineffective for failing to object to them. 

Furthermore,. defense coun~el' s failure' to object to the prosecutor's use of the ''birds of a ·feather" . . . 

analogy and the corresponding slide was a legitim~te tri8:l·tactic and cru:inot be the basis for an 

· ineffective assistance of counsel claim .. 

------~----------~.--~--- . 
3 Fitzgerald also argues that the cumulative effect· of the prosecutor's misconduct denied him a 
fafr trial. But, because we hold that there was only one instance of improper conduct, there can 
be no cumulative· effect of the prosecutor's improper conduct. Accordingly, we do not address 
Fitzgerald's argument that there was cumulative prejudice any further. 
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To prevail on an ineffective assistance of counsel ·claim, Fitzgerald must show both 

deficient performa.i?-ce and resulting prejudice. Strickland v. Washington, 466 U.S. 668, 687, 104 

S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Counsel's performance is deficient if it falls below an 

objective standard of reasonableness. Stq.te v. Stenson, 132 Wn.2d 668, 705-, 940·P.2d 1239 

(1997), cert. denied, 523. U.S. 1008 (1998). Our scrutiny of counsel's performance is highly 

deferential; we strongly presume reasona~leness. State·v. McFarland, 127 Wn.2.d 322, 335, 899 _ 

P..Zd 1251 (1995). To rebut this presumption,. a defendant bears the burden of establishing the 

absence of any conceivable legitimate trial tactic explaining counsel's performance. State v. 

Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011). To establish prejudice, a defendant must show 
. . 

-a reasonable probability that the outcome of the trial would have -differed absent the deficient. 

- perfonmu1;ce. State v. Thomas, 109 Wn.2d 222, 226, 743--P.2d 816 (1987). If an ineffectiye 

assistance of counsel claim fails to support a finding 9f either defiqiency or prejudice, it fails .. 

Strickland, 466 U.S. at 697 . 

. He~e, the defense attorney r~peatedly referenced the PFosecutor' s ~'birds of a feather" 

analogy-in his own closing argument. Defense couns~l relied on the "birds of a feathe( analogy 

to undermine the prosecutor's theory ofthe case; specifically, that the entire cas~ rested on the . . . 

· pr~sumption that Fitzgerald must be involved because he was with Martin and Caitns. Using the 

·prosecutor's' oWn argUm.ent to undermine the prosecu~or's·theory. of the case is a legitimate trial 

tactic. Thus, Fitzgerald cannot.meet his burden to prevail on his ineffective assistance of counsel 

claim. 
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C. PUBLIC TRIAL RIGHT 

. . 
· Fitzgerald argues that the trial c.ourt violated his right to a :public trial. Fitzgerald asserts 

tha~ his right to a public trial was violated when th~ trial court allowed the attorney to compiete 

jury selection by completing jury selection during a side bar. Allowing challenges to jurors 

during jury selection to be held during a side bar does not violate a defendant's right to a public · 

trial. State v. Love, 176 Wn. App. 911, 309 P.3d 1209 (2013). Accordingly, the trial court did 
. . . 

not violate Fitzgerald's right to a public trial. 

The Sixth Amendment te the United States Constitution and article I, section 22 of the. . . 

Washington S~te Constitution guarantee a defendant the right to a public trial. S,tate v. Wise, · 

176 Wn.2d 1, ~. 288 P.3d 1113 (2012). This co~ reviews alleged violations of the public trial . . 

right de novo. Wise, 176 Wn.2d at 9; The threshold determination when addressing an alleged 

violation of the· p·ublic trial right· is whether the proceeding at issue ·even implicates the right. 

State v. Sublett, 176 Wri.2d 58, 71,292 P.3d 715 (2012). In Sublett, our Supreme Court adopted · 

a two-part "experience and logic" test to address this isl)ue: (1) whether the place and process 

historically have been open to tlie press and general public (experience prong), and (2) whether .. · . . 

the public access plays a significant positive role in the functioning of particular process in 

question (logic prqng). 176 Wn.2d at 73. Both questions must be answered affirmatively to · 
. . 

implicate the public trial right. Sublett, 196 Wn.2d at 73. 

· Fitzgerald ~gues that the trial court violated his public trial right because the trial court 

cm1ducted the peremptory challenges portion ~f jury selection during ~ sidebar conference at the 
. . 

clerk's station. Division Three of this court addressed this exact issue in and held that neither 

"prong of the experience an.d logic test suggests that th~ exerCise of caus~ or peremptory 

-· 
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challenges must take place in public." Love, 17 6 Wn. App. at 920. The public trial right does 

not attach t.o the exercise of challenges ·during jury selection .. Love, 176 Wn. App. at 920. 

We recently adopted the reasoning .of Love ~d held ·th~t experience and logic do not 

suggest that exercising.peremptory challenges at the clerk's station.implicates the publi~ trial 

right: State v. Dunn, _ Wn; App. __, .321 P.3d 1283, 12'85 (2014). Accordingly, the trial 

court did npt violate Fitzgerald's public trial right, and Fitzgerald's challenge. fails. 

D. RIGHT TO BE PRESENT 

. Fitzgerald also . argues that the trial court'.s jury seleqtion procedure violated his· right to 

be present. Here, Fitzgerald was present during all the questioning of jurors. At the end of the 
~ . . . . 

jury voir dire, the trial court stated, "[C]ounsel, could I a13kyou at this time to approach me at. 
. . 

side~ar." RP (Jury Voir Dire) at 71. Because Fitzgerald·was present in the courtroom, it is. 

unclear whether Fitzgerald approached with. his counsel during sidebar. G~nerally, ibis court 

does not address issues that rely on. facts outside the·recard on direct appeal. McFarland, 127 

Wn.2d at .335: Because there is no evidence in the record confirming that Fitzg~rald was not 

present at the side bar, the record is insufficient to review Fitzgerald's argument that the trial . 

court violated his right to be present. 

E. CRR 7:8 MOTION-NEWLY DISCO'(ERED EVIDENCE 

Fitzgerald filed a pro se·motion for ~elief from judgment under CrR 7.8, alleging that 
. . . 

newly discovered. evidenc~ required the trial court to vacate his judgment and sentence and order · 
. . 

a new trial. ·Under CrR 7:.8(b)(2), a defendant may obtain relief from judgment based on 

"[n]ewly discovered evidence which by due diligence could not have been discovered fu time to . 

move for a new trial under rule 7.5." This court reviews a trial court's ruling ·on a CrR 7.8 
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·motion for an abuse of discretion. State v .. Martinez, 161 Wn. App. 436~ 440, 253 P.3d 445, 

.review denied, 172 Wn.2d 1011 (2011). A trial court abuses its discreti~n when it exercises its 

discret!on in a manner that is based on unreasona~le or untenable grounds. Martinez, 161 Wn. 

App. at440. 

There are five requiiements that must be met for. newly discovered evidence to warrant a .. 

new trial.· State v. Eder,. 78 Wn. App. 352, 357, 899 P.2d 810 (1995), review deniea, 129 Wn.2d 

~013 (1996).' The evidence must (1) be such that it would probabl">' change the result of the trial, 

(2) 'be discovered after the trial, (3) be such that it could not have been ·discovered before the trial· 

through· the exercise of due. diligence, (4) be ID:aterial and admissible; and ~5) not be cumulative . 

and impeaching. Eder, 78 Wn. App. at 357. Absence of any of the five fac~ors is sufficient to 

. . 
· deny a new trial. Eder, 78 W~. Ap'p. at 357. "'(D]efendants seeking postconviction relief face a 

. heavy· burden and are ~ a significantly different situation than a person facing trial.'" State v. 

Gassman, 160 Wn. App. 600, 609, 248 P.3d 155 (2011) (alteration in original) (quoting State v. 

Riofta, 166 Wn.2d 358, 369,209 P.3d 467 (2009)), review denied, 172 Wn.2d 1002 (2011). 
. . 

The State argues that Fitzgerald cannot meet his· burden to show that the· affidavits were 

.?J-ewly discovered evidence (i.e., that he co~d not ha,ve disc9vered them before the trial through 

the exercise of due diligen.ce). We a~ee 

Fitzger~J.a'relies on State v. Slanaker, 58 Wn,. App .. 161, 791 P.~d 575, review denied, 

115 Wn.2d 1031 '(1990), to argue that the affidavits were newly discovered and that they could 
~ . . . . . 

not have been· discovered with due diligence even though he knew of the witnesses' possible 

exi~tence. In Slanaker, the defendant presented an alibi offense alleging V:J.at he was playing · 

poker with four people during the crime. The defendant's friend testified that they were playing 
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poker, but the· defendant was unable to locate the two other members of the game. The two other 
. . 

witnesses conta.cted the defendant after his conviction and. submitted affidavits co.rroborating the 

defendant's alil;>i and explaining why the defendant colli;d not locate them earlier .. Slanaker, 58 

Wn. App. at. 162-63. The trial court made a specific finding that the qefendant exercised due 

diligence when trying to locate the witnesses and granted the defendant's motion. Slanaker, 58 

Wn. App: at 165. The State did not challenge the trial court's finding, and the reviewing court. 

considered it a vedty on appeal.· Slanaker, 58 Wn. App .. at 165 .. The court held that "[a] 

previously known witness' [ s] testimony can be newly discovered when that witness could not be. 

loc·ated before trial with the exercise. of due diligence." Slanaker, 58 Wn. App. ·at 166. The 

court relied o~ the trial court's ·unchallenged finding that the defendant exercised due diligence· . . 

when holding that the.deferidantmet his burden under CrR 7,8; 

However, because the appella~e court relied on the trial court's unch:allenged finding of 

fact, Slanaker does not actually address the issue we must r~solve. The holding in Slanaker is 

limited to establishing that testimony can be considered "newly discovered" even if the existence 

of the witness is known at the time of trial. Slanaker does .not establish a standard for what 

constitutes due diligence sufficient to meet the requir€?ment of CrR 7.8. Here, the trial court did 

not make· a specific finding that Fitzgerald acted with due diligence; therefore, we must examine 
. . . 

~ the record to determine whether evidence in the record supports a finding that Fitzgerald failed to . . 

exercise due diligence in attemptirig to contact the witnesses. ·Although the affidavits submitted . 

by :fitzgerald explain why he may have had difficulty finding the witnesses, there is no evidence 

submitted that documents what efforts were ·made to attempt to locate them. 
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' ' .. 

Fitzgerald alleges that Martin'~ te~imony could not. have been discovered with due. 

diligence because there was a ·no contact order prohibiting him from contacting Martin. But 

there was nothing prohibiting Fitzgerald's attorney from attemp~ing to contact Martin, or from 

requesting that the trial court modify the no contact order such that' Martin could.be interviewed . 

for his testimony. There is no evidence esta~lisbing that Fitzgerald attempted to do any of these 

. ~gs or that they would have been unsuccessful. Therefore, Fitzgerald has. failed to meet his 

burden to show that Martin's testimony could not have been P.iscovered with the· exercise of due 

diligence. 
. . 

Fitzgerald also alleges that he could not have discovered Angel Yarbrough's' testimony 

because she moved and changed her name, .and he could not have discovered John Balcom's 

testimony because he did not know B~lcom's lasf:riame .. But,. Fitzgerald has not demonstrated 

that he made any ef;fort to actually,locate the witnesses: To the extent that Fitzgerald appears to 

argue that he attempted to inv~stigate the witnesses but bis'lawyer :refused to do so, there is.no 

.evidence suppo.rti;ng these allegations in the. record. Accorclingly, the record does not pt:esent 

facts establishing. that Fitzgerald acted with due diligence in attempting to l~cate the witnesses 

during trial, and the trial court did not err by d~nying his CrR 1. 8 motion . 

. , . 
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We affirm Fitzgerald's convictions and· the trial court's order denying his CrR 7.8 

motion. 

A majority of the panel having determined that this opinion will not" be printed i.rl. the · 

Washington.- Appellate Reports, but will be :filed for public record in accordance with RCW . . . 
2.06.040, it is so ordered. 

__,__-~-:r 
· Lee, J. 

We.concur: 
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